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Executive summary
The study Identification of potential Exclusive Agreements – Poland was undertaken to identify the
potential existence of Exclusive Agreements(EAs) held between Polish PSBs and PSI re-users in the
context of exploitation of Public Sector Information. The Final Country Report (the Report) provides a
detailed description of the tasks carried out and the results obtained within the study conducted by
the “Cities on Internet” Association (COI) undertaken in accordance with the contract (30-CE0309002-00-94) signed between the COI and the European Commission.
The study was carried out between 31st November 2009 and 21st March 2010. During the research
over 350 Polish PSBs (PSI holders) and over 1000 PSI re-users were surveyed in the below mentioned
information market domains: business information, finance and economy information, geographic
information, healthcare, medical and patient related information, legal information, meteorological
and environment information, social information, and transport information.
In principle no potential EAs were identified but the research revealed a few situations that could be
considered as in non conformity with the Polish legal regulations of PSI re-use (all of which were
identified on the basis re-user feedback). All these cases are presented in Chapter 3.3.
It is believed that a lack of EAs is induced by the specific situation in Poland – legal regulations
currently in force do not explicitly forbid EAs, but their interpretation excludes establishing
agreements providing exclusive access to public information. Many surveyed PSBs have referred to
the Access to Public Information Law (Dz.U. 2001 nr 112 poz. 11981) when explaining that EAs could
not be established.
In addition to the COI, two other non-governmental organisations deeply involved in the PSI field
have been involved in the research. Moreover, the officials responsible for the re-use of PSI in
Poland (Ministry of the Interior and Administration) were kept informed on the research and its
results.
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I.

Context and background

1.1 General context of the research
According to the Directive of the European Parliament and of the Council of 17 November 2003 on
the reuse of public sector information “The re-use of documents shall be open to all potential actors
in the market” and “Contracts or other arrangements between the public s ector bodies holding the
documents and third parties s hall not grant exclus ive rights.” It means that establishing EAs between
PSBs and other (private) entities, as a rule, is forbidden. However, "where an exclus ive right is
necessary for the provis ion of a service in the public interes t, the validity of the reas on for granting
such an exclusive right s hall be subject to regular review, and shall, in any event, be reviewed every
three years ". All EAs which have not been qualified for the exceptions mentioned in the Directive
should have been terminated.
According to Article 11 of the Directive all EAs should have been phased out before the 31 st
December 2008 deadline. Only two M ember States (the UK and the Netherlands) had taken action to
identify potential EAs in the public information domain before that date. Both assessments indeed
identified the existence of EAs and supported a necessary action plan to phase out some of them.
In light of the above, the study PSI: Identification of potential Exclus ive Agreements - Poland has
been focussed on the examination of the current situation related to the existence of potential EAs
held between PSBs and private reusers that could not qualify for the exceptions mentioned in the
Directive.
As a consequence, it triggered a chain of steps to be performed:
■

Identification of a potential existence of the exclusive agreements held between public sector
bodies and private entities.

■

Analysis of their character and conformity with Article 11 of the Directive.

■

Additionally, identification of any other cases of non conformity with the Directive.

In order to achieve these goals, the relevant information on Polish PSI market was collected from
both public and private entities. The research was based on the following main steps:
■

Identification of all information market domains on the Polish market and drafting a shortlist
of the most important PSI domains to be surveyed ;

■

Launching a web survey directed at selected PSBs in chosen domains (the survey was followed
by subsequent phone interviews);

■

Consultation with PSI reusers and other organisations (e.g. associations) relevant to PSI re
use, through a web survey followed by subsequent phone interviews;

■

Preparation of a list of PSBs, if applicable, which may have established a potential exclusive
agreements including a description of their nature and a legal analysis of the character and the
status of their conformity with the Directive.

1.2 Objectives of the report
The Report was prepared according to the requirements of the contract between the European
Commission and the “Cities on Internet” Association (contract number: 30CE03090020094).
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The main objective of the Report was to describe in detail the course of the research and to prepare
an initial analysis of all identified potential EAs.
For this purpose, the Report has been divided into 3 chapters describing the following issues:
■

Chapter 1: context and background of the research.

■

Chapter 2: the research methodology, mainly methods of conducting the research, selection
criteria and a detailed description of the process of conducting the survey and the interviews.
[Its second section contains a description of all activities carried out during the research. It also
covers all phases of the research and includes additional material (e.g. the content of the
questionnaires).]

■

Chapter 3: description of general results of the research for both public and private sectors
and an analysis of the nature of cases which might not be in compliance with the Directive.

II. Course of the research
The research was conducted according to the previously defined tasks, timetable and on the basis of
a specific methodology described in the “Cities on Internet” Association's tender offer.

II.1 Methodology
In order to obtain the required data and consequently to achieve the most satisfactory results, the
following methods were applied:
■

Desk research (analysis of data existing on the Internet);

■

Surveys (questionnaires sent out to PSBs, PSI reusers and relevant PSI associations selected
from the identified information market domains);

■

Personal and phone interviews (with PSBs, PSI reusers and PSI relevant associations).

Polish information market domains and related issues, which might strongly influence the results of
the research, were identified in advance in the course of the desk research. Thereafter, firstly,
according to the criteria presented in the Inception Report, the most important domains were
chosen, secondly within these domains a group of selected PSBs were inquired (first via
questionnaire). In the end, information provided by PSBs was validated by a group of selected PSI re
users and relevant PSI associations (via questionnaire and phone calls). The research was
summarised with an analysis of cases indicated as potentially non compliant with the Directive.
Table 1 presents which methods were used to complete particular tasks of the research.
Table 1 Research methods and approaches used
Task
T1: Identification of
market domains

Desk research
information

Survey

Interview

Using
selection
criteria

X

T2: Selection of most important sub
domains

X

T4: Selection of PSBs to be surveyed

X

T5: Survey among PSBs

X

T6: Interviews with PSBs

X

T7: Selection of PSI reusers and PSI
related
associations
to
be
interviewed
T10: Consultation with PSI reusers
and PSI relevant associations (survey
+ interviews)

X

X

X
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II.2 Process of conducting surveys and interviews
Surveys and interviews, accounting for the main part of the research, served as a primary method of
obtaining information first from PSBs and then from PSI re-users. Accordingly, two independent
questionnaires were prepared – one for PSBs and the other for private re-users. It was expected that
the information received from PSBs would be a starting point for the re-users survey and following
interviews.
Interviews were considered an additional channel to receive more details from PSBs and PSI re-users.
They were intended to be started just after the receipt of first answers for the survey questionnaires.
Figure 1 illustrates a scheme of the process of conducting surveys and interviews.

Intervew
Feedback'

Figure 1 Survey and interview process scheme

Process of conducting surveys and interviews included the following stages:
1.

Preparation of the PSBs survey (template and translation of questionnaire in annex II).

2. Sending out questionnaires to selected PSBs (by email and fax, questionnaire in the MS Word
format).
3. Feedback from selected PSBs.
4. Analysis of the feedback from PSBs.
5. Preparation of interviews (individually for each PSB on the basis of the feedback provided).
6. Phone interviews with representatives of the selected PSBs.
7. Collection and analysis of answers, definition of conclusions.
8. Preparation of survey for PSI re-users (single questionnaire, short questions, directly related to
potential EAs or other actions in breach of the Directive).
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9.

Mailing of selected PSI re-users with a request to fill in a questionnaire (online questionnaire on
COI’s website, template in annex II).

10. Analysis of feedback from PSI re-users.
11. Preparation of interviews (individually for each PSI re-user, subject to whether they filled in the
questionnaire or not).
12. Phone interviews with representatives of the selected PSI re-users.
13. Collection and analysis of answers, confrontation with PSBs survey results, definition of
conclusions.
In order to ensure a satisfactory level of feedback, the following precautionary steps were made:
■

The questionnaire was sent out to a much larger group of PSBs than the required minimum
(356 PSBs, the list is available in Annex IV).

■

The questionnaire was sent once again to PSBs which did not response to a initial request, and
the recommendation letter of the European Commission DG Information Society and Media
was attached.

■

Phone calls to relevant representatives of PSBs which did not provide answers were made in
order to boost the number of answers and consequently the reliability of the results;

■

The questionnaire was sent to a much bigger number of private PSI re-users and PSI relevant
associations than the required minimum (1010 re-users, the list available in Annex IV);

■

The phone calls to relevant representatives of private re-users which did not provide answers
were performed in order to boost the number of answers and consequently the reliability of
the results.

Moreover, the Centre of Public Information Access - a watchdog organisation deeply involved in
issues related to access and re-use of PSI - was consulted because of its nature and function. The
information on the research and the survey was sent out to other non-governmental institutions and
employer unions with a request to help with the distribution of questionnaires.

II.3 Performed activities
The entire research was carried out within 16 weeks (January 31st, 2009 - March 21st, 2010)
according to the 12 tasks defined in the offer. All the defined tasks were completed. The sections
below describe the course of action for all tasks along with their results.
Table 2 below presents a short description of research tasks, their time-frames and the results which
were expected to obtain.

Table 2 Timetable of tasks

Task title

T1: Identification of
information market
domains

Start
week

W1

End
week

W2

Description

Results

This task was the basis for the whole research. The goal of the task was to assess the
information market in Poland, identify PSI domains on the market and examine the
fulfilment of the selection criteria. It was performed mainly on the basis of desk research.
The main result was a list of Polish information market domains.

■ List of Polish information market
domains;
■ Initial list of PSBs;
■ Initial list of PSI re-users and PSI
relevant associations;
■ List of PSI relevant law regulations;
■ List of public registers

The goal of this task was to determine the information market domains to be examined to
identify potential EAs.

List of sub-domains where the web
survey and interviews were to be
conducted

T2: Selection of most
important sub-domains

W2

W2

T3: Preparation of
Inception Report

W1

W3

This task summarised the results of T1 and T2. The key part of the report was a list of all the
Inception Report
identified domains and a list of the selected ones.

T4: Selection of PSBs to
be surveyed

W3

W4

Information market domains search performed during T1 also included also identifying
those PSBs related to these domains.

List of min. 75 PSBs to be the subject
of the survey

The survey was performed among the selected PSBs and included three types of questions:

T5: Survey among PSBs

W5

W10

■ Questions related to the character of PSI resources owned by the PSBs surveyed (e.g.
amount, type, availability, ways of making them accessible, demand, etc.) in order to
receive a more detailed knowledge on the PSI resources from the PSBs point of view;
■ Questions regarding any types of contracts established between surveyed PSBs and
private re-users (in order to identify potential EAs)

■ Draft summary
results;

of

the

survey

■ List of PSBs to be interviewed
(potential EAs existence)

■ Questions directly regarding EA (to identify existence of potential ones).

The main goal of interviews was to verify the hypothesis of EA existence and to further
elaborate on the information provided during the survey.
T6: Interviews with PSBs

W7

W13

It was considered that the survey would not provide a clear answer about potential EA.
Therefore performing interviews was conceived in order to receive as much information as
possible.

■ List
of
potential
agreements;

exclusive

■ List of potential “private parties” of
exclusive agreements
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T7: Selection of PSI reusers and PSI related
associations to be
interviewed

Identification of re-users related to the PSI domains identified.
W8

T8: Preparation of draft
of the summary country
report

W4

T9: Working meeting

W8

List of min. 150 private PSI re-users
to be consulted

W10

W14

On the basis of the previously performed tasks the draft version of the summary country
report was prepared. It describes in detail all tasks and activities performed, as well as its
results and relevant conclusions. The report includes a standard sheet for identified EAs
description.

Draft of the summary country report

W8

The goal of the meeting was to receive guidelines or suggestions for future work from the
EC.

EC guidelines and suggestions (if
any)

T10: Consultation with
PSI re-users and PSI
relevant associations
(survey + interviews)

W9

W15

The “demand” side of PSI was consulted both via survey and interviews. The main goal of
that task was to validate the information provided by PSBs. Since after the PSBs survey no List of existing (in the Contractor’s
EAs were identified, the additional search for any situations which might be not in opinion) exclusive agreements
accordance with the Directive was conducted.

T11: Legal analysis of the
exclusive agreements

W11

W16

Twofold analysis of identified EAs: from their character and compliance with the Article 11 Detailed description of identified
of the Directive.
exclusive agreements (summary
sheet)

W16

The report was prepared on the basis of the results of all previously performed activities in
the framework prepared in the draft version of the final report. The report summarizes the
results of the conducted research and the main part of the final report is composed of the
description of all identified exclusive agreements, if applicable, highlighting the ones which
may not be in accordance with the Directive.

T12: Preparation of Final
Summary Country
Report

W15

Final Summary Country Report

II.4 Crucial issues of the research
The following sections provide the description of issues and all decisions essential for the completion
of the research. These issues are related to:
■

Selection of the PSI domains, PSBs and PSI re-users to be surveyed.

■

Preparation of the questionnaires for both PSBs and PSI re-users.

■

Methods of collecting feedback from public and private sectors.

■

Legal analysis of the identified potential EAs and cases of non compliance with the Directive.

II.4.1 Selection of PSI domains, PSBs and PSI re-users
On the basis of the selection criteria defined in the COI’s offer and considering PSI relevant
documents as well as EC guidelines, the below mentioned domains were selected for the research.
Table 3 Overview of domains selected for the research
PSI domain
Business
information
Finance and
economy
information

Geographic
information

Type of PSI
Chamber of commerce information, patent and trademark information, public
tender databases.
National registers: official business activity registers, State Judicial Register KRS,
National Official Business Register REGON.
Finance databases (banking), reports (historical data) and forecasts, tax,
insurance and pension fund information.
National registers: Registry of Securities, National Register of Taxpayers.
Aerial photos, buildings, cadastral information, geodesy networks, geology,
hydrographical data and topographic information.
National registers: Registry of Lands and Buildings, Mortgage Book of Real
Estate, Register of Geographical Plans and Decisions, National Official Register
of Territorial Division of the Country TERYT.

Hospital information - registers and statistics, patient registers (electronic data
sets, e.g. EHR – electronic health record), disease and drugs registers, medical
Healthcare, medical devices and human drugs legislation, medical practice registers (physician and
and patient related nurse registers).
information
National registers: Register of Medical Services, Register of Healthcare
Institutions, Register of Health Insurance Institutions.
Legal information

Legal acts databases, decisions of national, foreign and international courts

Meteorological and
environment
information

Climate data and models, weather forecasts, current radar and satellite images,
environmental protection information, pollution reports, energy database,
natural resources information and databases (water, forests, etc.), geological
and mining information.
National registers: Register of Protected Environmental Forms.

Social information

Statistical data, data analysis and summary reports.

Transport
information

Roads, bridges, tunnels, waterways, land and property databases and registers,
vehicles registration, driving licences, accidents and road safety statistics, traffic
congestion, work on roads, public transport, information related to accidents
statistics, cost information and statistics related to the transport domain (fuels,
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During the process of the selection of PSBs, as regards the chosen domains, all administrative levels
were considered. A general approach towards PSBs selection in the particular domain was the
following  first to identify the relevant ministry and all public institutions supervised by this ministry
and second to find other possible PSBs (e.g. selfgovernmental bodies) according to the PSI content
they hold. The main source of PSBs and their contact points was BIP (the Public Information Portal
which is a unified system aggregating PSBs websites where the public information is obtainable2).
Consequently, the set of questioned PSBs involved: ministries relevant to selected information
market domains, PSBs supervised by these ministries, voivodship offices, marshal offices, statistical
offices, voivodship police headquarters, national parks, regional offices of Social Insurance Agency
and other PSBs involved in selected domains, but difficult to classify to several wider categories. The
list of selected PSBs is available in the annex IV.
PSI reusers and PSI related associations were selected on the basis of the above mentioned criteria
and the EC guidelines. First of all, the following types of organisations were considered:
■

Companies developing systems and tools and providing services for the public sector.

■

Companies providing services (and tools) where PSI input is needed.

II.4.2 Preparation of questionnaires for both PSBs and PSI re-users
The questionnaires sent to PSBs were personalized in accordance with the scope and the field of the
responsibility of a particular organisation. COI researchers took into account the option that the
contacted public officials might not have a thorough knowledge as regards the Directive; therefore at
the very beginning a set of supporting information was delivered (e.g. the purpose of the research,
the definition of an EA).
On the one hand the questionnaire’s questions (Annex II) were prepared in order to identify
potential EAs (it was the principal goal of the survey), but on the other hand in order to receive a
detailed knowledge of public information resources which the chosen PSBs could have. Therefore, in
addition to questions on any contracts between PSBs and third parties or direct questions on
exclusive rights in their contracts related to PSI reuse, the questionnaire also included a set of
questions related to the character of the PSI resources they hold.
A short questionnaire was also prepared for PSI reusers. It included a limited number of questions
(yes/no type, where possible). PSI reusers were asked about the following: PSI resources they re
use, the situations when they need PSI, other companies they know which reuse PSI, the situations
when their offer could become more competitive if they are granted an access to reuse some PSI
resources which are not accessible for any reasons, the situations when other reusers are more

2

According to the Polish law each PSB is required to maintain its BIP website and provide there access to public
information.

o « ^

^cia^
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competitive due to privileged conditions of PSI reuse, a possible discrimination in PSI reuse and any
situations of a possible exclusive access to PSI.
11.4.3 Methods of collecting feedback from public and private sector
For both sectors the questionnaire was sent out twice. A second mailing was performed in order to
push up for sectoral feedback. M oreover, subsequent to the mailing, phone calls were made to push
for additional responses.
Some problems were solved by:
■

Providing explanation of issues which were not understood or understood incorrectly,

■

Providing more details about the aim of the research, EA definition, as well as the Directive,

■

Contacting proper individuals involved in PSI access and reuse and competent to fill in the
questionnaire.

The feedback was not intended to be collected via phone. It was expected and usually agreed that in
the course of phone conversations the interlocutor would fill in and send us the questionnaire. As a
rule, the questionnaire was sent once again after the phone call.
11.4.4 Legal analysis of the identified potential EAs
The preparation of the standard sheet (available in Annex III) for the identified EAs description was
consulted with the COI’s legal officer. The following issues were considered before the beginning of
the preparation of the sheet.
While attempting an analysis which refers to the prohibition of exclusive agreements as defined by
the article 11 of the European Parliament and Council Directive 2003/98/EC of November 17th, 2003
on the reuse of public sector information, hereafter called “the Directive”, in order to verify the
existence of conditions contained in the agreement, it was necessary to refer to definitions and
terms included in the text of the Directive.
Reference should be given to the Directive provisions related to:
1) its subjective scope
2) its objective scope
3) conditions for access to documentation
4) existence of possible exclusions from providing access to documentation
5) conditions for reuse of documentation
6) existence of possible exclusions from providing reuse of documentation
The analysis carried out in accordance with the above scheme will allow for an answer whether the
agreement may be considered to be in breach of article 11 of the Directive.
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II.5 Dissemination of information on the research
Apart from sending out questionnaires to private reusers and a direct contact via phone, the
information on the research and survey was disseminated via different channels:
■

Information on the research and the questionnaire for reusers was available on the COI’s
website.

■

News including a link to the questionnaire for reusers were published on the websites of Non
governmental Centre of Public Information Access and Transparency International Poland.

Relevant screen shots are presented in the figures below.

Figure 2 PSI information on the COI’s website

оН1/у>

ï

ocia^
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Figure 3 On-line questionnaire for PSI re-users on the COI’s website

Figure 4 News on the research on the Non-governmental Centre of Public Information Access
website

оН1/у>
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Figure 5 News on the research on the Transparency International Poland website

III. Results of the research
The sections below describe the quantitative and qualitative results of the research, namely the
public and private sector stakeholders involved in the research, the number of responses in each
domain according to both sectors, and all received answers and consequently identified situations
indicated as likely to be non compliant with the Directive.

III.1 General results of the survey within the public sector
The initial requirement for this research was to survey 75 PSBs. In order to achieve such a response,
over four times more questionnaires were sent out (356 in total). To make the research more reliable
our intention was to contact PSBs representing a widest possible spectrum of Public Sector
organisations. Therefore the selected PSBs represented all the previously selected domains on both
central and regional level.
Some of these PSBs posses information related to more than one domain (e.g. Regional Office, which
includes a finance department, an environment department, a legal department, etc.). In the light of
such circumstances the decision was made to create the ninth, provisional group of PSBs, which
could not be assigned to a specific domain but rather encompass multiple domains. This group has
borne a “Multiple Domains” designation and mainly included the aforementioned Voivodship Offices
and Marshall Offices.
Table 4 List of surveyed PSBs according to the sector level
Central level

Regional level

Number of
questionnaires
sent out

Number

Percentage
of domain

Number

Percentage
of domain

Business information

13

11

84,6

2

15,4

Finance and economy
information

55

7

12,7

48

87,3

Geographic
information

24

4

16,7

20

83,3

Healthcare, medical
and patient related
information

80

21

26,3

59

73,8

Legal information

45

1

2,2

44

97,8

Meteorological and
environment
information

60

25

41,7

35

58,3

Social information

19

2

10,5

17

89,5

Transport information

29

12

41,4

17

58,6

Multiple domains

31

0

0

31

100

Total

356

83

23,3 (of all)

273

76,7 (of all)

PSI domain

On the 14th of January the first mailing was sent out. It covered the following domains: Healthcare,
Medical and Patient related information and Finance and Economy information. Next mailings were
launched in the next few days: 15th of January (Geographic information, Meteorological and
environment information and Transport information), 18th of January (Social information, Multiple
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Domains), 19th of January (Business information, Legal information). As the research continued the
list of PSBs evolved. Some new PSBs were added whilst were abandoned.
We have faced many problems to obtain responses or to get correct information. For example the
fact that not all of the PSBs’ websites contained e-mail addresses (e.g. regional units of the Social
Insurance Agency) forced us to send a fax on the 2nd of February 2010 with the questionnaire to
some institutions. Another problem was a lack of awareness on the Directive. After the first batch of
e-mails that was sent, the representatives of various PSBs began to call the research team with
questions related to not only to the questionnaire (e.g. what time period should be covered in the
answers), but also to some general issues (e.g. the definition of the PSI and relevant law regulations).
To achieve a minimum number of answers, the research team made over 50 phone calls. The
responses from PSBs were sent via e-mail, fax and mail until the very end of the project. In the end
we collected 113 answers with completed questionnaires from various PSBs. There were also 4
communications from the PSBs refusing to take part in the research. The reason for the refusal, as
usually stated, was that they are under legal obligation not to disclose such information, e.g. the
Ministry of Justice refused to provide the data due to the fact that it exceeds the level of accessible
public information and it would require a huge amount of effort to find such data anyway.
Table 5 PSBs response for questionnaire according to PSI domains
PSBs which answered

PSBs which refused to answer

Number of
questionnaires
sent out

Number

Percentage
of domain

Percentage
of all

Number

Percentage
of domain

Percentage
of all

Business information

13

3

23.1

0.8

0

0

0

Finance and economy
information

55

30

5.5

8.4

1

3.3

0.3

Geographic
information

24

1

4.2

0.3

0

0

0

Healthcare, medical
and patient related
information

80

18

2.5

5.1

0

0

0

Legal information

45

14

31.1

3.9

2

14.3

0.6

Meteorological and
environment
information

60

14

23.3

3.9

0

0

0

Social information

19

16

84.2

4.5

0

0

0

Transport information

29

11

37.9

3.1

0

0

0

Multiple domains

31

6

19.4

1.7

1

16.7

0.3

31.7

4

PSI domain

Total

356

113

1.1

Summarising the research amongst PSBs, there is no information in any of the questionnaires
returned which could indicate the existence of EA, not even any features of discrimination or
privilege in PSI access or re-use. All of the PSBs described a standard scenario of PSI access
procedure, which means that the interested party has to make an inquiry about public information
which it wants to receive. Usually, the most interested in PSI were individuals, e.g. students (asking
for example for statistical data, which were required for preparing an assignment) and media
(various types: radio, TV stations, newspaper publishers, etc.). All of the categories mentioned above
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have equal rights to access and explore those data, the same as for any other representatives of the
private sector. Cases of agreements between PSBs and re-users described in questionnaires were in
accordance with the law, both Polish and European. Therefore, the PSBs survey didn’t provide any
possible leads to investigate.

III.2 General results of survey within private re-users
As regards the demand side of information market every company, NGO or association was
considered as an individual PSI re-user. Considering the experience of similar, previously performed
researches in other Member States, the number of contacted PSI re-users was much larger than the
number of PSBs contacted, namely 1010. All of them received an email describing the research and a
link to the online questionnaire. Emails were sent in several batches between 19th February 2010
and 8th March 2010. Because of a very unsatisfactory response rate, the second iteration of emails
was sent out to almost all PSI re-users (on 3rd and 8th March 2010) in an attempt to encourage them
to take part in the research and fill in the questionnaire. Moreover, about 150 phone calls to re-users
were performed.
Table 6 presents the response for the questionnaire according to PSI domains, while Table 7
illustrates the response according to re-users categories3.
Table 6 Re-users response for questionnaire according to PSI domains

PSI domain

Business information
Finance and economy
information
Geographic information
Healthcare, medical and
patient related information
Legal information
Meteorological and
environment information
Social information
Transport information
Multiple domains4
Total

Re-users who answered

Re-users who refused to answer

Number of
questionnaire
s sent out

Number

Percentag
e of the
domain

Percentag
e of all

Number

Percentag
e of the
domain

Percentag
e of all

162

7

4.32

0.69

4

2.47

0.4

48

0

0

0

0

0

0

92

0

0

0

4

4.35

0.4

58

0

0

0

5

8,62

0,5

61

1

1.64

0.1

2

3.28

0.2

13

0

0

0

0

0

0

122

3

2.46

0.3

4

3.28

0.4

224

0

0

0

5

2.23

0.5

230

6

2.61

0.59

8

3.48

0.79

1010

17

1.68

32

3.17

From the 1010 re-users contacted, only 17 responded (1.68% of all contacted). All of them provided
their feedback by filling in the questionnaire. The feedback received represented four PSI domains
(including multiple domains category) and the most “active” domain was business information. In the
course of phone calls 32 re-users explicitly refused to fill in the questionnaire or to provide answer
3 Re-user categories – different types of organizations divided according to their business activities.
4
Several re-users were difficult to be classified to the one particular PSI domain, since their business activity may involve
the re-use of PSI from different domains. Therefore they were assigned to the “multiple domains” category. It shall be also
noted that many re-users that were classified to particular domains, in the reality, might use PSI from different domains.
But during the classification process a consideration for their main and usual field of activity was taken.
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via phone. The rest of 150 re-users that were reached through the phone promised to fill in the
questionnaire or asked for sending it once again. Nonetheless, the response remained at the same
small level. On the basis of phone calls it may be concluded that the response and involvement of reusers in the research was so small due to the fact that: (1) they were not interested in filling in any
questionnaire since they have a lot of other, more pressing things to do, (2) they were not very
aware of the Directive and EAs and did not want to receive more information, (3) they refused to use
PSI at all.
Table 7 Re-users response for questionnaire according to business activities categories

Re-user category

Number of
questionnaires
sent out

Re-users who answered
Number

Percentage
Percentage
of the
of all
category

84

3

Developer

52

0

0

0

Employer associations

47

2

4.26

0.2

Financial institutions

48

0

0

0

Geodesy, GIS, GPS

40

0

0

0

Maritime shipping

189

0

0

0

Insurance companies

19

0

0

0

Internet portals and publishers

15

0

0

0

IT companies

159

7

4.4

0.69

Solicitor offices

34

0

0

0

Legal publishers

27

1

3,7

0,1

Market research

104

3

2.88

0.3

Media

73

0

0

0

NGOs

9

1

11.11

0.1

Pharmaceutical companies

58

0

0

0

Satellite Internet providers

4

0

0

0

Sport airports

4

0

0

0

Transport, Logistic and
Shipping Companies

35

0

0

0

9

0

0

1010

17

Consulting

Weather forecast services
Total

3.57

0.3

0
1.68

With regard to re-user categories, the biggest number of emails sent was to maritime shipping
representatives and IT companies. It was done so because first, maritime shipping was suggested by
the EC as probable to involve some EAs, and second, because among the contacted IT companies
those providing services and tools for the public sector very often access and re-use PSI resources,
which involves a certain level of co-operation between the public and private side of the market and
can result in a possession of an exclusive agreement.
Responding re-users did not indicate any EAs or any other irregularities. Table 8 shows a number of
re-users’ answers indicating any problems related to PSI re-use.
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Table 8 Answers suggesting problems with PSI re-use
Question5

Number of re-users' answers
indicating problems with PSI
re-use

6

7

8

9

10

7

5

3

4

1

Total

20

Generally, 20 answers to the questionnaire suggested the existence of certain problems. Re-users
providing these answers were contacted again in order to receive more details about all the
problems they could have. The results of these phone calls were as follows:
■

Three re-users refused to add any more details explaining that: (1) they meant past situations
which had been resolved, (2) companies affected by these situations did not exist any longer,
(3) they could not provide us with details and names of affected companies/PSBs since they
did not have the evidence.

■

Several answers turned out to be very general (not describing a particular situation), e.g.
general problems with access to PSI, or lack of electronic form of some PSI resources.

■

In some indicated situations copyrights shall be considered and they might not be treated as
EAs.

III.3 Identified cases of possible non compliance with the Directive
As it was mentioned in both previous sections, no EAs were identified during the survey within the
PSBs and private re-users. On the basis of the received questionnaires filled by PSBs we might
formulate a thesis that such a situation (no EA found) is a result of the fact that PSBs in Poland have a
good knowledge of national legal regulation related to the PSI access and re-use. The main act
regulating PSI market and means of providing public information in Poland is the Act on the Access to
Public Information (Dz.U. 2001 nr 112 poz. 1198). Although it does not mention exclusive agreements
explicitly, it indirectly prohibits the use of them. Many PSBs expressed their surprise caused by the
type of questions included in the questionnaire, because for them it was so obvious that EAs and any
discrimination in the access to information is against the law, that it was strange for them that
anybody would ask about such evident issues (very often an extensive justification with quotations
from legal acts was found in PSBs answers). Even the examples of small irregularities and possible
discrimination problems sent by private re-users indeed appeared not to be an evident violation of
the Directive, although they seem to be a kind of grey area which is at times being used. As Polish

5

The table refers to the following questions:
6. Have you ever dealt with the situation, that your offer could have been more lucrative if only you could have used Public
Sector Information but you didn’t have access or you had this access but without the permission for re-using those
information?
7. Do you know the situations that other private companies offer are more lucrative thanks to the preferential conditions of
PSI usage?
8. Do you know situations that other private companies (or group of them) are discriminated in matter of PSI re-usage
ability?
9. Do you know situations that other PSI re-users (or group of them) are privileged in matter of PSI re-usage ability?
10. Do you know the situations that other private companies have (or had) exclusive access to the PSI or exclusive access to
the PSI re-usage ability?
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Law obliges PSBs to ensure an equal access for all parties to PSI, which automatically implies that
there is no possibility of EA existence, because no agreement related to PSI may forbid another party
from the obtaining the same information. Polish legislation system goes even one step further; as it
contains an additional regulation related specifically to the IT sector. The Act on Information and
communication technologies in Public Bodies delivering public services (Dz.U. 2005 nr 64 poz. 565)
regulates all procedures related to the integration of ICT in PSBs processes. This field required
providing more precise regulations because in the past there were some issues (as it was in the case
of “Płatnik” software). Since this act is in force, the matter of for example public bidding for IT
systems has to be conducted in the same way for all interested parties with equal access to all
information. The Act on Information and communication technologies in Public Bodies delivering
public services obligates (by virtue of article 13, point 2.2.a) all PSBs, which use ICT solutions in order
to communicate and provide services for representatives from not public sector to, between others,
publishing in the Public Information Portal or any other way, structures of electronic documents,
data formats, communications and coding protocols, which are using in the interface software of the
IT system used by this PSBs for providing services.
The table below presents the results of the investigation of all suspected situations specified by the
private re-users.
Table 9 Analysis of cases indicated by re-users
Situation

Explanation

Inaccessibility of some types of PSI, especially
those in digital form. Among others, as an
example the following were given: GIS, data
contained in the central registers, National
Official Register of Territorial Division of the
Country - TERYT, Polish Classification of the
Business Activities.

The mentioned data are available, but the fact is that it
requires making ad administrative request to receive
information owned by certain PSB, which usually takes a
long time, very often the interested re-user has to do this in
person in the PSB's office and there is no possibility to
receive it in an electronic format. Despite the fact that this
is quite an inconvenient way of accessing PSI and many
private re-users are disappointed and complain about it, it
is all considered lawful.

Inaccessibility or even lack of information about This notification was very general and no further details
existence of some project documentation, like were supplied, but the examples of such a situation are
feasibility studies.
widely known, even at the central level, when one party is
the Ministry and the other is an IT company and the main
subject of the contract is the implementation of a national
IT service platform.
Reserving exclusive rights to certain solutions This case is related to the Intellectual Property Rights,
and in consequence a privilege in the light of which assure the performer/developer exclusive rights to
the results of the work and to the solutions developed,
future use of the services or the solution.
In particular the case of CEPIK – Central Register apart from the context. Therefore the mentioned situation
of Vehicles and Drivers maintained by the is not against the law, even if public money is involved.
Ministry of the Interior and Administration. The
ministry commissioned the service and the
maintenance to Asseco Poland (which was the
author of the solution) without any public
bidding announcement.
Inaccessibility of data owned by the Central The Central Statistical Office is subject to separate
Statistical Office (GUS). The results of some regulations contained in the Act on the Access and
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research that are known to be performed by Dissemination of Statistical Information (Dz.U. 1999 Nr 75,
GUS are kept confidential although contained poz. 842). The mentioned act clearly specifies the type of
statistical data, its form and methods of publishing. It also
data is not confidential itself.
indicates that data which are not explicitly named by the
act as to be published, can be obtained on request to the
Statistical Office and depending on the time, cost and effort
needed, it could require a conclusion of a separate
agreement which also involves payment for the access.
Doubtful legal justification of the selection of The official explanation of the KRUS (found in the internet)
bidders for the contract for exploitation, addressed these claims in the following way: the additional
modification and development of IT systems agreements (between KRUS and Unizeto Technologies SA)
supporting social and health insurance services, were necessary for the maintenance of the service. This
conducted by the Agricultural Social Insurance contract didn’t include activities analogous to those
Fund (KRUS) on the 28th of July, 2008. The main described in the tender (analogous in the term of a type of
objection is that KRUS already signed an the service, but a different field of application). All public
agreement with the Unizeto Technologies SA tenders announced by KRUS were won by Unizeto
which included activities identical to those Technologies SA lawfully and such a decision was made
described in the tender. It was also mentioned based on the fact that the offers prepared by Unizeto were
that all required specifications were available better than the others, which was probably caused by the
for all parties interested in the bidding, but they fact that Unizeto was the author of the solution. All
didn’t include significant information, which specifications required were given to all parties taking part
could help other companies to prepare more in the tender.
competitive offers.

Final conclusions
The study Identification of potential Exclusive Agreements - Poland was carried out between 31st
November 2009 and 21st March 2010 and lasted 16 weeks. The research was performed among
over 350 Polish PSBs and over 1000 PSI re-users and PSI relevant associations within eight
information market domains: business information, finance and economy information, geographic
information, healthcare, medical and patient related information, legal information, meteorological
and environment information, social information, and transport information.
The research was performed on the basis of a survey among the above mentioned institutions. The
survey included a questionnaire to be filled in by receivers supported by individual phone calls to
PSBs and PSI re-users which had not answered emails. The survey questionnaire was sent out via
emails to PSBs. In case of PSI re-users a link to the on-line questionnaire was sent via emails. In order
to fulfil the requirements of the contract signed between COI and EC, the request for information
(questionnaire) was sent to the much greater number of PSBs and PSI re-users than it was expected
according to the contract. However, in case of PSI re-users the number of 150 received answers was
not achieved.
The main conclusions coming out of the research:
■

No actual EAs were identified.

■

Potential cases/problems indicated by the surveyed organisations proved to be not relevant to
the object of the study, or more related to the Intellectual Property Rights and consequently
not against the law, or resulted from the more favourable position of the IT provider's
solution.

■

The general

knowledge

of the

Directive

was limited

among Polish public

sector

representatives.
■

Understanding of the Directive was very literal (problems with its interpretation).

Taking into consideration the fact of non identification of any EAs and small interest of PSI re-users in
the survey field it might be concluded that no actual EAs giving exclusive rights to PSI or at least
privileged conditions of re-using PSI exist in Poland. Moreover, the Polish law related to access to
public information indirectly forbids EAs, thus organisations which had established such agreements,
would have acted against both the European and Polish law.
The research apart from collecting information, provides some evidence on the quite low level of
awareness on the Directive and consequently may have contributed to enhancing its knowledge.
Those who were not aware of the Directive, became acquainted with it and had an opportunity to
understand what an Exclusive Agreement is and, in which circumstances an agreement might be not
in accordance with the law.
The low awareness of the Directive is a consequence of not implementing the Directive into the
national law, for which EC has already taken relevant measures against Poland.
Moreover, it shall be considered in the future, that it is an important issue to understand the right
interpretation of situations when a contract might be an exclusive agreement. Thanks to
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dissemination activities, the conducted research has started the process of explaining that
interpretation to a wider public.

ANNEX I – Inception Report
ANNEX II – Material sent out
ANNEX III – Standard sheet for identified EAs
ANNEX IV – Excel sheet containing data of contacted PSBs and reusers
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